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INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 

07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the 

Court day preceding the hearing, notice is given of an intent to argue the 

matter as set forth herein. Counsel or self-represented parties must email 

Department 07 to request argument and must specify, in detail, what 

provision(s) of the tentative ruling they intend to argue and why. Counsel or 

self-represented parties requesting argument must advise all other affected 

counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear to argue and of the precise issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude 

any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE BY ZOOM (WITH VIDEO 

AND AUDIO CAPABILITY) PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE 

ABOVE. THE CLERK OF DEPARTMENT 07 WILL NOTIFY YOU OF 

THE TIME OF YOUR ZOOM HEARING. 

The Court has no ability to effectively conduct hybrid hearings where some 

appear by zoom, while others appear in person. CourtCall is not an option for 

law and motion matters due to voice quality issues. 

The following link is to be utilized for your Zoom hearing:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S

09KVXp5UT09 

 

Meeting ID: 161 391 3309                                    Passcode: 478010 
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If the parties so stipulate the appearance can be in person (at a time provided 

by the Clerk of Dept. 07) provided that the stipulation is given to the Clerk of 

Department 07 by 4:00 p.m.  
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1. 9:00 AM CASE NUMBER:  MSC19-00820 
CASE NAME:  WILSON VS BROWN 
 *HEARING ON MOTION IN RE:  TO ENFORCE SETTLEMENT 
*TENTATIVE RULING:* 

 

The motion is granted. On its face, the release excludes the kind of claim made 

here by the defendant. However, this ruling is not on the merits and is without 

prejudice to Defendant seeking to set aside the agreement on grounds of fraud or 

other relief. The Court is simply determining to give effect to the parties’ 

stipulation, pending the outcome of this dispute, in whatever form that takes.  

The case is re-assigned for all purposes to D-18, Judge Danielle Douglas, 

effective immediately. 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                   
 

  

 

    
2. 9:00 AM CASE NUMBER:  MSC19-01570 
CASE NAME:  ABRAHAMS VS. HAMPTON 
 HEARING ON DEMURRER TO:  CROSS COMPLAINT OF BARRETT 
*TENTATIVE RULING:* 

 

The case is re-assigned for all purposes to D-18, Judge Danielle Douglas, 

effective immediately. The demurrer is continued to 10/3/22 at 9 a.m. 

 
 

  

 

    
3. 9:00 AM CASE NUMBER:  MSC19-01650 
CASE NAME:  PIPPINS VS WILLIAMS 
 *HEARING ON MOTION IN RE:  MOTION TO STRIKE 
*TENTATIVE RULING:* 

 

On the Court's own motion, the hearing is continued to 9:00 a.m. on September 

2, 2022. 
 



 
 

 

 

 

     
4. 9:00 AM CASE NUMBER:  MSC20-00060 
CASE NAME:  NORTH PEAK EQUESTRIAN VS S&J STADTLER 
HEARING ON SUMMARY MOTION  JOINDER TO PETER T. PAUL'S MOTION FOR SUMMARY 
ADJUDICATION FILED BY DEFT: RIVLIN 
*TENTATIVE RULING:* 

 

The case is re-assigned for all purposes to D-18, Judge Danielle Douglas, 

effective immediately. The hearings are continued to September 19, 2022, at 

9:00 a.m., in Department 18.  The Case Management Conference set for August 

31 is continued to the same date, time, and department. 

 
 

  

 

    
5. 9:00 AM CASE NUMBER:  MSC20-00060 
CASE NAME:  NORTH PEAK EQUESTRIAN VS S&J STADTLER 
 HEARING ON SUMMARY MOTION  FILED BY DEFT: PETER T. PAUL 
*TENTATIVE RULING:* 

 

Continued.  Please see Line 4. 

 
 

  

 
    
6. 9:00 AM CASE NUMBER:  MSC20-00559 
CASE NAME:  FONG VS COUNTRYWOOD HOMEOWNERS ASSOCIATION 
 HEARING ON SUMMARY MOTION  SUMMARY JUDGMENT OR ALTERN SUMMARY ADJ OF DEFT 
COUNTRYWOOD HOMEOWNERS ASSOCIATION 
*TENTATIVE RULING:* 

 

Hearing dropped as duplicative. Actual hearing is on 9/2/22.  

 
 

  

 
    
7. 9:00 AM CASE NUMBER:  MSC21-00692 
CASE NAME:  TRENTO PROPERTIES VS MASSFLORA 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 

 

Continued to the next CMC on 9/8/22 at 8.30 a.m. The Defendants have been 



 
 

 

 

 

ordered to appear with new counsel on that date at which time the current motion 

will likely be granted.  

 
 

  

 

    
8. 9:00 AM CASE NUMBER:  MSC21-00939 
CASE NAME:  BURLEIGH VS NATIONAL UNIVERSITY 
 *HEARING ON MOTION IN RE:  APPROVAL OF ATTORNEYS FEES AND COSTS, AND SERVICE AWARD 
FOR CLASS REPRESENTATIVE 
*TENTATIVE RULING:* 

 
Unopposed motion granted. See # 9 below. 

 
 

  

 

    
9. 9:00 AM CASE NUMBER:  MSC21-00939 
CASE NAME:  BURLEIGH VS NATIONAL UNIVERSITY 
 HEARING IN RE:  MOTION FOR FINAL APPROVALOF CLASS ACTION SETTLEMENT - HEARING SET PER 
MINUTES OF 5/6/22 
*TENTATIVE RULING:* 
 

Final approval granted. By no later than 3/1/23 Plaintiff is to file a report on the 

progress of carrying out these terms. To that end a status conference is set in D-

18 for 3/8/22 at 8.30 a.m. The case is re-assigned for all purposes to D-18, Judge 

Danielle Douglas, effective immediately. 

 
 

  

 

    
10. 9:00 AM CASE NUMBER:  MSC21-01000 
CASE NAME:  SEARLE VS CITY OF OAKLEY 
 *HEARING ON MOTION IN RE:  MOTION TO BE RELIEVED AS COUNSEL FOR JOSEPH SEARLE 
*TENTATIVE RULING:* 

 

The Plaintiff is ordered to personally appear in person or by CourtCall at 9 a.m. 

 
 

  

 

 



 
 

 

 

 

    
11. 9:00 AM CASE NUMBER:  MSC21-01000 
CASE NAME:  SEARLE VS CITY OF OAKLEY 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL AS TO JASMINE FLORES 
*TENTATIVE RULING:* 
 

The Plaintiff is ordered to personally appear in person or by CourtCall at 9 a.m. 

 
 

  

 

    
12. 9:00 AM CASE NUMBER:  MSC21-01940 
CASE NAME:  HUTSON VS. TAYLOR HOUSEMAN, INC 
 *HEARING ON MOTION IN RE:  LEAVE TO FILE SECOND AMENDED COMPLAINT 
*TENTATIVE RULING:* 

 

Unopposed motion granted. FAC to be served and filed by 9/16/22. The CMC 

for 8/29/22 is vacated and reset in D-18 for 11/9/22 at 8.30 a.m. The case is re-

assigned for all purposes to D-18, Judge Danielle Douglas, effective 

immediately.  

 
 

  

 

    
13. 9:00 AM CASE NUMBER:  MSC21-02142 
CASE NAME:  CEJA VS. SOLTERO 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE A FIRST AMENDED ANSWER 
*TENTATIVE RULING:* 

 

Unopposed motion granted.  The FAA shall be served and filed no later than 

9/16/22. The case is re=assigned for all purposes to D-18, Judge Danielle 

Douglas, effective immediately. The 9/14/22 hearing on the OSC for Plaintiff’s 

Failure to Serve is dropped from calendar as moot based on this ruling. A Further 

CMC is set on 10/19/22 at 8:30 a.m. in Dept. 18 

 
 

  

 

 

 

 



 
 

 

 

 

    
14. 9:00 AM CASE NUMBER:  MSC22-00020 
CASE NAME:  CATTANEO, ET AL. VS MERRILL GARDENS ET AL. 
 MOTION  PREFERENTIAL TRIAL SETTING 
*TENTATIVE RULING:* 

                                                                                              

The Plaintiff has made the requisite showing and the motion is granted. The case 

shall be tried within 120 days. The case is re-assigned for all purposes to D-18, 

Judge Danielle Douglas, effective immediately. A Trial Setting conference is set 

in Dept. 18 on 8/31/22 at 8:30 a.m. 

 
 

  

    
15. 9:00 AM CASE NUMBER:  MSC22-00472 
CASE NAME:  SAUSAL CORP VS DEVICE DEVELOPMENT 
 *CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 

 

Continued to 12/6/22 at 8.30 a.m. in D-18. 

The case is re-assigned for all purposes to D-18, Judge Danielle Douglas, 

effective immediately 

 
 

 

 

    
16. 9:00 AM CASE NUMBER:  MSC22-00472 
CASE NAME:  SAUSAL CORP VS DEVICE DEVELOPMENT 
 HEARING ON DEMURRER TO:  5/23/22 DEMURRER FILED BY DEVICE DEVELOPMENT LLC 
*TENTATIVE RULING:* 

 

Continued to 9/26/22 at 9 a.m. in D-18. 

 
 

  

 

 

 

 

 

 

 



 
 

 

 

 

    
17. 9:00 AM CASE NUMBER:  MSN21-2370 
CASE NAME:  PRINCE VS CA DEPT OF REAL ESTATE 
 HEARING IN RE:  PETITION FOR WRIT OF MANDATE FILED BY PLAINTIFF 
*TENTATIVE RULING:* 

 

Before the Court is Lauren Nicole Prince’s (“Petitioner”) Writ of Mandate 

regarding revocation of her real estate license (“Writ of Mandate”).  

For the following reasons, Petitioner’s Writ of Mandate is denied. Respondent’s 

objections to evidence are granted. The Court only relied upon the official 

administrative record lodged with the Court on July 11, 2022.  

Statement of Facts: 

On January 14, 2020, Petitioner entered a plea of Nolo Contendre to one count of 

violation of Vehicle Code section 20001(a) (“Section 20001”), “Hit And Run 

Resulting In Death Or Injury Felony.” (AR 33-34.) The plea had the same effect 

as a guilty plea. (Ibid.) The imposition of a sentence was suspended. (AR 31, 33-

34.) Petitioner was, however, placed on formal probation for five years, on terms 

and conditions including serving 120 days in jail – but allowed to serve this time 

through an alternative work program, and paying fines and restitution. (Ibid.)  

Thereafter, the Department of Real Estate initiated a disciplinary process, which 

ultimately ended with Petitioner’s real estate license being revoked.  

Standard of Review: 

 “A trial court reviewing the administrative decision of the Commissioner to 

revoke the license of a real estate broker or salesperson must exercise its 

independent judgment on the evidence underlying that decision to determine 

whether the Commissioner’s findings are supported by the weight of the 

evidence.” (California Real Estate Loans, Inc. v. Wallace (1993) 18 Cal.App.4th 

1575, 1580.) The revocation of a professional license must be based on 

misconduct proven by clear and convincing evidence. (The Grubb Co., Inc. v. 

Department of Real Estate (2011) 194 Cal.App.4th 1494, 1502.)  

“A different rule applies when the issue is the nature of the penalty imposed. A 

court will not disturb the decision of the Commissioner on the penalty unless the 

licensee demonstrates an abuse of discretion.” (Ibid.) A trial court is not “free to 

substitute its discretion for that of an administrative agency concerning the 



 
 

 

 

 

degree of punishment imposed.” (Ibid.)  

Analysis: 

The Commissioner is authorized to suspend or revoke the license of a real estate 

licensee who has been found guilty (or entered a plead of no contest) for “a 

felony, or a crime substantially related to the qualifications, functions, or duties 

of a real estate licensee….” (Cal. Bus & Prof. Code § 10177(b)(1) emphasis 

added.) An act or crime “may be deemed to be substantially related to the 

qualifications, functions or duties of a licensee … if it involves … [d]oing of any 

unlawful act … with the intent or threat of doing substantial injury to the person 

or property of another.” (Cal Code Regs. tit. 10, § 2910(a)(8).) Thus, there are 

two separate grounds for suspending or revoking a real estate license, relevant to 

this matter: (1) conviction of a felony, or (2) conviction of a crime with involves 

the doing of an unlawful act with the intent or threat of doing substantial injury 

to the person or property of another.  

Was Petitioner’s conviction a felony? 

The factual findings of the Administrative Law Judge (“ALJ”) state that 

Petitioner was convicted of violating “Vehicle Code section 20001, subdivision 

(a) (hit and run resulting in injury), a felony.1” (AR 09.) The footnote explains: 

“Respondent contends that the fact that she was not sentenced to state prison 

establishes that she was convicted of a misdemeanor. This contention is rejected 

because the court documents clearly reflect that she was convicted of a felony.” 

(Ibid.) This statement appears to relate to the preliminary hearing minute order 

relating to Petitioner’s guilty plea and sentencing, and the Order of Court 

Conditions of Probation related thereto.  

According to the Superior Court of California, County of San Joaquin Minute 

Order regarding the sentencing of Petitioner, she “entered a plead of Nolo 

Contendre to count(s) 1 VC 20001(A) Hit And Run Resulting In Death Or Injury 

Felony.” (AR 33.) A peal of Nolo Contendre (also called no contest) “is legally 

equivalent to a guilty plea.” (Ryan-Lanigan v. Bureau of Real Estate (2013) 222 

Cal.App.4th 72, 80 citing Penal Code § 1016(3).) For sentencing, the Minute 

Order refers to the Term of Probation, i.e. the Conditions of Probation form. (AR 

31, 33-34.) 

The Conditions of Probation note that the imposition of sentence is suspended, 



 
 

 

 

 

the Petitioner is placed on probation for five years, and ordered to pay restitution 

and fines. (AR 31.) In addition, Petitioner was sentenced to 120 days jail time, 

which was allowed to be performed through a work furlough program. (Ibid.) 

Notably, Petitioner was not sentenced to spend any time in state prison. (Ibid.)  

Plaintiff contends that violations of Section 20001 are ‘wobbler’ offenses, 

meaning it can be charged as either a felony or misdemeanor. (Petition at 7:9-

12.) She then argues that the classification of a crime as a felony or misdemeanor 

generally does not depend on the nature of the particular crime, but is determine 

by the court at the conclusion of the criminal proceedings by the nature of the 

punishment imposed. (Id. at 7:12-16.) Consequently, according to Petitioner, in 

accordance with Penal Code 17, her crime should be classified as a 

misdemeanor. 

According to Penal Code 17(a) a “felony is a crime which is punishable with 

death or by imprisonment in the state prison. Every other crime or public offence 

is a misdemeanor except those offenses that are classified as infractions.” (Penal 

Code § 17(a).) According to Respondent, since a violation of Section 20001(a) is 

punishable by imprisonment in the state prison, any conviction thereunder is a 

felony.  

Vehicle Code 20001 provides, in relevant part relating to sentencing, that a 

person that violates subdivision (a) “shall be punished by imprisonment in the 

state prison, or in a county jail for not more than one year, or by a fine of not less 

than one thousand dollars ($1,000) nor more than ten thousand dollars ($10,000), 

or by both that imprisonment and fine.” (Cal. Veh. Code § 20001(b)(1). 

(Subdivision (b)(2) was not implicated). Thus, although imprisonment in state 

prison is an option under VC 20001, it is not required or the only penalty.  

Penal Code section 17(b) appears to provide for such a situation. Penal Code 

section 17(b) provides, in relevant part:  

When a crime is punishable, in the discretion of the court, by 

imprisonment in the state prison or by fine or imprisonment in the 

county jail, it is a misdemeanor for all purposes under the following 

circumstances: 1. After a judgment imposing a punishment other 

than imprisonment in the state prison. (Penal Code 17(b)(1).)  

When a “court was given discretion to choose the sentence, [then] after 



 
 

 

 

 

imposition of a ‘punishment other than imprisonment in the state prison’ the 

offense [is] thereafter a misdemeanor for all purposes.” (People v. Navarro 

(1972) 7 Cal.3d 248 relying on Penal Code section 17.)  

Thus, even though the charging document and the Minute Order state that the 

charge was for a felony under Section 20001, by not sentencing Petitioner to 

time in state prison, in accordance with Penal Code section 17(b)(1), the actual 

sentence “is a misdemeanor for all purposes.” (Penal Code § 17(b)(1).)  

Was Petitioner’s conviction for a crime “substantially related to the 

qualifications, functions, or duties of a real estate licensee?” 

The Commissioner is authorized to suspend or revoke a license if the licensee is 

convicted of a crime that “substantially related to the qualifications, functions or 

duties of a licensee.” (Cal. Bus & Prof. Code § 10177(b)(1).) As Petitioner notes, 

the California Department of Real Estate established specific criteria to be 

considered when making such a determination – set forth in the Code of 

Regulations. (Cal. Code Regs. Tit. 10, § 2910(a).) Petitioner argues that the 

criteria demonstrate that the focus is on crimes “that evidence an abuse of trust, 

fraud, bribery, deceit, making false statements, attempting to derive personal 

financial benefit, contempt of court, conduct demonstrating a pattern of willful 

disregard for the law, multiple convictions for alcohol related offenses, or 

sexually related conduct.” (Petition at 9:18-22.)  

Although it is true that those criteria are included among the list, Petitioner 

conveniently skips over subsection (8) – which is specifically cited and relied 

upon by the ALJ. Subsection 8 provides: “Doing of any unlawful act with the 

intent of conferring a financial or economic benefit upon the perpetrator or with 

the intent or threat of doing substantial injury to the person or property of 

another.” (Cal. Code Regs. Tit. 10, § 2910(a)(8).) Petitioner plead guilty (nolo 

contender) to “Hit And Run Resulting In Death Or Injury Felony,” i.e. felony 

hit-and-run resulting in injury. As the legal findings state, Petitioner’s conviction 

was for a crime that is substantially related to the duties of a real estate 

salesperson, because the underlying conduct involved the commission of 

unlawful acts with the intent or threat of conferring substantial injury to the 

person or property of another. (Cal. Code. Regs., tit. 10, § 2910, subd. (a)(8).). 

(AR 12) 

Petitioner next appears to argue that the finding that the conviction was for a 



 
 

 

 

 

crime substantially related – i.e. that it included the threat of doing substantial 

injury to the person or property of another – is improper as it is sole based on 

hearsay. Petitioner’s position is not supported by the evidence. The main thrust 

of Petitioner’s argument appears to relate to the information contained in the 

Stockton California Highway Patrol Report (“CHP Report”).  

 California Highway Patrol Report 

At the hearing, the CHP Report was entered into evidence with no objection by 

Petitioner’s counsel “except as to administrative hearsay.” (AR 99.) As such, the 

ALJ admitted the CHP Report noting that it will be “treated pursuance to Lake v. 

Reed.” (AR 100.) This, no doubt, was a reference to Lake v. Reed (1997) 16 

Cal.4th 448. In Lake, the California Supreme Court addressed the admissibility 

of evidence at an administrative hearing. In doing so, the Court cites to 

Government Code section 11513(c), which “addresses the admissibility of 

evidence generally in administrative hearings.” (Id. at 458.) That Code section 

stated, with respect to hearsay, that: “Hearsay evidence may be use for the 

purpose of supplementing or explaining other evidence but shall not be sufficient 

in itself to support a finding unless it would be admissible over objection in civil 

actions.” (Ibid. quoting Gov’t Code 11513(c).)  

 Admissibility of Report 

Petitioner appears to claim that the CHP Report is completely and wholly 

inadmissible as hearsay, and thus cannot form the basis of the revocation of her 

real estate license. Petitioner cites to Daniels v. Department of Motor Vehicles 

(1983) 33 Cal.3d 532, 538-541 as support for this position. Daniels is 

distinguishable from the current matter, and does not support Petitioner’s claim. 

In Daniels, the Court sought to determine if a DMV accident report form, a “SR 

1” form, “is sufficient without additional evidence to support the suspension of a 

driver’s license in a formal Department of Motor Vehicles (D.M.V.) hearing.”  

There, the only evidence submitted at the DMV hearing was the SR 1 report. The 

SR 1 report is not a police report, but is instead a DMV form that was submitted 

to the DMV by a “citizen author,” i.e. not a police officer. (Id. at 537.)  

Unlike in Daniels, the report at issue here is an official California Highway 

Patrol report. Such reports are generally admissible as an exception to the 

hearsay rule under California Evidence Code 1280, as a record of a public 



 
 

 

 

 

employee. (Fisk v. Department of Motor Vehicles (1981) 127 Cal.App.3d 72, 76-

78; Roelfsema v. Department of Motor Vehicles (1995) 41 Cal.App.4th 871, 

878.) Thus, the CHP Report itself is admissible under the above hearsay 

exception.  

Petitioner then focuses her attention on a handful of statements in the CHP 

Report that she claims are hearsay, and thus inadmissible. There are numerous 

statements in the CHP Report, however, that are based on first-hand observations 

of the officers, and thus, not hearsay. For example, there are detailed descriptions 

of the accident site, along with the various items damaged in the path of the car, 

including 100 feet of damaged 4 foot barbed wire fence, 30 feet of damaged 

metal irrigation water pipe, and a 20 foot by 20 foot vehicle debris field. (AR 48, 

50, 54.) There are also descriptions of the signs on Cometa Road leading up to 

where the accident occurred. (AR 49.)  

There were also personal observations of the injuries to the passengers. For 

example, the CHP Report notes that Officer Thomas (who wrote the report) 

personally observed “a female (later identified as Passenger Lisa Luna), lying on 

the ground in the cornfield and being attended to by emergency personnel.” (AR 

50.) He also personally observed a male passenger being treated who “appeared 

severely injured and was unable to clearly speak.” (Ibid.)  

 Petitioner’s Testimony  

Petitioner appears to rely heavily on statements made in the CHP Report, and 

glosses over much of the testimony provided by Petitioner at the underlying 

hearing on this matter. With regards to the underlying accident causing 

“substantial injury to the person or property of another,” Petitioner’s own 

testimony provides sufficient evidence that such activity occurred.  

To begin with, there is no dispute that Petitioner was driving the vehicle at issue 

and that she drove it off the road, injuring her passengers. Petitioner herself 

admits as much. During the hearing, Petitioner testified that she was driving the 

vehicle at issue that was involved in the accident on that date of the accident. 

(AR 108, 116-117.) In addition, the Conviction Detail Report, which Petitioner 

wrote and signed, states that she was “driving a brand new car with three 

friends.” (AR 54.) Petitioner also indicated that she “was going 55 mph and do 

(sic) to unexpected turn, I skid off the road into field and my car flipped.” (AR 



 
 

 

 

 

54; see also AR 117.)  

As for injuries to person’s other than Petitioner, she acknowledges that at least 

two of her passengers were seriously injured. In the Conviction Detail Report, 

she wrote that her “friends Darren Lacativo and Lisa Luna where (sic) in the 

back seat with no seat belts on. They suffered injuries.” (AR 54.) Elsewhere, she 

notes that she “thought [she] killed [her] two friends.” (AR 55.)  

Her testimony at the hearing confirmed and expanded on this understanding. 

When asked about where her passengers were right after the accident, Petitioner 

testified that Danika was “in the passenger – in the seat where – and then Darren 

was in the back and Lisa had been ejected from the car.” (AR 119.) She was then 

asked if, at the scene before she left, she knew about the nature and extent of the 

injuries of the passengers in the back seat. Petitioner stated: “Yeah. I knew they 

were really – yeah, I knew that they were really hurt.” (AR 121.) She even 

believed that her friend Darren might be dead. (Ibid.)  

Petitioner also testified that, at the time of the accident, she was aware that her 

passengers sustained multiple injuries. When asked if she was aware of the 

extent of those injuries at the time of the accident, Petitioner stated: “I didn’t 

know the extent, but I just knew that Darren and Lisa were, yeah, really hurt, 

Darren especially.” (AR 144-45.) She was then asked: “Ms. Prince, were you 

aware, at the time of the accident, that your passengers were injured to a point 

that they would need medical assistance? [A] Yes. I knew that they would need 

medical assistance.” (AR 146.)  

All of the above statements are admissible as a party admission. (Cal. Evid. Code 

1220; Lake, supra, 16 Cal.4th at 461, “As a party admission, [Petitioner’s] 

statement is excepted from the hearsay rule.”)   

Not solely relying on hearsay 

“Hearsay evidence may be use for the purpose of supplementing or explaining 

other evidence but shall not be sufficient in itself to support a finding unless it 

would be admissible over objection in civil actions.” (Lake, supra, 16 Cal.4th at 

458 quoting Gov’t Code 11513(c).) 

Petitioner argues that Respondent relies heavily ‘and entirely’ on the statements 

made in the CHP Report to support the findings of the ALJ, citing a number of 

supposed examples. (Reply at 3:16-17.) However, when one examines the 



 
 

 

 

 

examples, it appears that there is other admissible evidence supporting these 

assertions, and thus, the hearsay portions of the CHP Report would be allowed to 

‘supplement or explain’ this other evidence.  

For example, the CHP Report states that Petitioner was traveling at a ‘high rate 

of speed.’ (AR 53.) As noted above, Petitioner herself confirmed she was 

travelling at 55 mph. (AR 54.) It is undisputed that there were a number of signs 

posted prior to the accident location indicating that there was a stop ahead, and a 

sign indicating the speed limit was 15 mph, with a curved road ahead symbol. 

(AR 49.) (Petitioner disputes that she saw them, but not the fact that they exist.) 

Given this admissible evidence, it is appropriate to admit the ‘supplementation or 

explanation’ that Petitioner was traveling at a ‘high rate of speed.’ 

Petitioner also contests the claim that two of the passengers were hospitalized 

with severe injuries. It is true that the CHP Report details the injuries of the 

passengers, above and beyond the extent that Officer Thomas would have been 

able to personally observe, e.g. noting internal organ damage, rib and spine 

fractures, and dislocated hip (among other injuries.) (AR 45.) However, as noted 

above, Petitioner admitted that she knew her passengers were seriously injured 

and required medical assistance. (AR 146.) In addition, at the hearing, she was 

asked if she became aware of the injuries as listed in the CHP Report. She stated: 

“Yes. After the Accident.” (AR 146-147.) Thus, the CHP Report can 

‘supplement and explain’ the injuries that Petitioner indicated she was aware of.  

With respect to whether Petitioner fled the scene of the accident without 

communicating with the police officers on-scene, there is conflicting evidence. 

Petitioner claims that she spoke with an officer and directed him to the accident 

scene. (AR 54, 119-121.) The CHP Report indicates that Petitioner was not at the 

scene of the accident when the police arrived, none of the emergency personnel 

or bystanders at the scene had seen her, and she was believed to have fled the 

scene on foot. (AR 50.) Given the fact that Petitioner repeatedly noted that she 

was in shock and hysterical, and could not remember details of the accident, the 

statements of the officer and other emergency responders is more credible. In 

addition, Petitioner admits that she had not contacted the police by at least Sept. 

17, 2018 – almost two months after the accident. (AR151-52.) Either way, 

Petitioner does not claim to have provided the information required under 

Vehicle Code 20001 at the scene, thus admitting her violation of the Vehicle 



 
 

 

 

 

Code underlying her license’s revocation.   

Based on all the above, there was sufficient admissible evidence to support the 

finding that there was sufficient threat (which was realized) that Petitioner’s 

actions would result in substantial injury to the person or property of another. 

Given that part of the job of a real estate sales person would be to drive potential 

clients to view various houses, it is foreseeable that the Commissioner would 

find a violation of the felony hit-and-run resulting in death or injury statute of the 

vehicle code ‘substantially related’ to the profession.  

Revocation of License 

As noted above, a “different rule applies when the issue is the nature of the 

penalty imposed. A court will not disturb the decision of the Commissioner on 

the penalty unless the licensee demonstrates an abuse of discretion.” (Ibid.) A 

trial court is not “free to substitute its discretion for that of an administrative 

agency concerning the degree of punishment imposed.” (Ibid.) 

Under Business and Professions Code 482, the Board “shall develop criteria to 

evaluate the rehabilitation of a person when considering the suspension or 

revocation of a license under Section 490.” (Cal. Bus. & Prof. Code § 482(a)(2).) 

“Each board shall consider whether an applicant or licensee has made a showing 

of rehabilitation if either of the following are met: (1) The applicant or licensee 

has completed the criminal sentence at issue without a violation of parole or 

probation. (2) The board, applying its criteria for rehabilitation, finds that the 

applicant is rehabilitated.” (Id. at subdivision (b).) The Department’s regulations 

setting forth the criteria for rehabilitation are set forth in California Code of 

Regulations, title 10, section 2912.  

Here, it is undisputed that Petitioner has not completed her criminal sentence, as 

she was sentenced to five years of probation in 2020. (AR 15.)  

As for the criteria of rehabilitation, there are thirteen factors listed in 10 CCR 

2912 (a)-(m). The ALJ addressed the relevant factors in making its decision. (AR 

12-13.) Each factor is discussed below: 

(a) Passage of time – the “passage of less than two years after the most recent 

criminal conviction or act of the licensee that is a cause of action in the Bureau’s 

Accusation against the licensee is inadequate to demonstrate rehabilitation. 

The ALJ noted that “[l]ess than two years have pass[ed] since [Petitioner’s] 



 
 

 

 

 

felony conviction for hit and run resulting in injury, although the underlying 

incident occurred more than three years ago.” (AR 12).   

(b) Restitution 

Petitioner was on a monthly payment plan to pay restitution, and still had an 

outstanding balance of $47,000 at that time. (AR 11.)  

(c)-(d) Expungement  

Not relevant. 

(e) Successful completion or early discharge from probation or parole. 

Petitioner was still on probation and had not been released early. (AR 12.) 

(f) abstinence from drugs/alcohol if underlying conviction related to use of 

drugs/alcohol. 

Not applicable. 

(g) payment of fines 

At that time, it appeared that all fines had been paid. (AR 11.) 

(h) correction of business practices responsible in some degree for the crime of 

which the licensee was convicted.  

Not applicable. 

(i) new and different social and business relationships from those which existed 

at the time of the commission of the act that led to the conviction. 

During the underlying process, Petitioner was continuing to work in the real 

estate profession, and was working with her mother, who is a broker for Flat 

Rate Realty. Petitioner completed her first sale shortly prior to the underlying 

hearing.  

(j) stability of family life and fulfillment of parental and familial responsibilities 

subsequent to the criminal conviction. 

There as no evidence presented from family, friends, or acquaintances. (AR 11.)  

(k) completion of, or sustained enrollment in, formal educational or vocational 

training courses for economic self-improvement. 



 
 

 

 

 

There was no evidence of enrollment or completion of any educational programs. 

(AR 12.) 

(l) significant and conscientious involvement in community, church or privately-

sponsored programs designed to provide social benefits or to ameliorate social 

problems. 

There was no evidence of community involvement or enrollment in socially 

beneficial programs. (AR 12.) 

(m) change in attitude from that which existed at the time of the commission of 

the criminal acts in question. 

The ALJ found the following with regard to this factor: “Most significantly, 

[Petitioner] did not demonstrate a change in attitude. Honesty and integrity are 

essential characteristics for a real estate salesperson. A hit and run conviction 

suggests an absence of these traits.” (AR 12.) The evidence outlined above 

supports this conclusion. 

Petitioner’s contentions 

Petitioner argues that she has undergone substantial rehabilitation, continues to 

make restitution payments to the victims, and has changed her lifestyle. She 

notes that she spends more time with her family, worked at a foodbank, and 

continues to abide by the terms of her probation.  

Even if all of the above is accepted as true, it does not rise to the level to show 

that the ALJ’s determination that Petitioner was not rehabilitated – under the 

categories set forth in 10 CCR 2912 – was an abuse of discretion.  

Based on all of the above, Petitioner’s writ of mandate is denied 

 
 

  

 

    
18. 9:00 AM CASE NUMBER:  MSN22-0482 
CASE NAME:  SANTALUCIA VS. ALLSTATE 
 *HEARING ON MOTION IN RE:  COMPEL KAISER TO COMPLY W/ DEPO OR PAY W/ DISCOVERY REF 
*TENTATIVE RULING:* 
 

This hearing is continued, by Stipulation, to 9/26/22 at 9:00 a.m. in Dept. 18. 



 
 

 

 

 

The case is re-assigned for all purposes to D-18, Judge Danielle Douglas, 

effective immediately. 

 
 

  

 

    
19.   9:00 AM CASE NUMBER:  MSP18-02044 
CASE NAME:   ESTATE OF YOLA CROCKETT 
  *HEARING ON MOTION IN RE:  TO SET ASIDE ORDER ON PETITION TO EXONERATE BOND AND 
DISCHARGE SURETY, AND ORDER A JUDGMENT OF LIABILITY ON BOND, POINTS AND AUTHORITIES; 
DECLARATION OF STANLEY R. CROCKETT SR. 
*TENTATIVE RULING:* 

  

The motion is denied for several reasons: First, it is untimely. Second, it is not 

supported by any facts. Third, the bond is not in favor of the Applicant. Finally, 

there is no appropriate proof of service of the motion on all the parties.  

 
 

  

 

    
20. 9:00 AM CASE NUMBER:  MSRA20-0007 
CASE NAME:  CITY OF STOCKTON VS SAN JOAQUIN COUNTY EMERG SERV 
 HEARING ON SUMMARY MOTION  RE: PLAINTIFF'S RENEWED MOTION FOR SUMMARY 
ADJUDICATION OF FIRST CAUSE OF ACTION FOR DECLARATORY RELIEF 
*TENTATIVE RULING:* 

 

Continued to 9/9/02 at 9 a.m. 

 
 

  

ADDON 

 

    
21. 9:00 AM CASE NUMBER:  MSC21-00650 
CASE NAME:  MARIA L SALVADOR VS GULF HARBOUR INVESTMENT 
 HEARING ON DEMURRER TO:  2ND AMND CMPLT 
*TENTATIVE RULING:* 

 

Before the Court is Defendant Heritage Bank of Commerce’s (“Defendant” or 

“HBC”) demurrer to Plaintiff’s Second Amended Complaint (“SAC”), which 

allegedly sets forth two causes of action: (1) breach of contract and/or negligence 



 
 

 

 

 

and/or for indemnification, and (2) declaratory relief.   

Defendant’s demurrer is granted, with leave to amend. 

Summary of Allegations 

Plaintiff purchased real property located at 324 Coronado Court, Discovery Bay, 

California (the “Property”). (SAC ¶3, Ex. A.) In April 2004, Plaintiff refinanced 

her mortgage with a loan from World Savings Bank, secured by a deed of trust 

against Property. (Defendant’s Request for Judicial Notice (“RJN”), Ex. B.) In 

October 2004, Plaintiff obtained a home equity line of credit in the maximum 

amount of $100,000 from E-Loan, Inc. (SAC ¶3.) This E-Loan was secured by a 

deed of trust on the Property. (Ibid., Ex. A thereto.) The E-Loan deed of trust 

was eventually assigned to (non-moving) Defendant Gulf Harbour Investments 

Corporation. (RJN Exs. F-G.) The E-Loan deed of trust is a second position lien. 

(SAC ¶ 3.) 

In July of 2005, Plaintiff obtained a small business loan from moving Defendant 

Heritage Bank of California, underwritten by the United States Small Business 

Administration (“SBA”), in the amount of $1,621,500 (the HBC Loan”). (SAC 

¶3.) Of that amount, $136,000 was secured by a deed of trust against the 

Property. (SAC ¶3.) The SAC alleges that it was the intent of both Plaintiff and 

Defendant HBC that the E-Loan was to be paid off by the HBC Loan, such that 

HBC would then be in second position in the chain of title on the Property. (SAC 

¶5.) 

According to Plaintiff, Fidelity National Title Company (“Fidelity”) was the 

escrow holder responsible for distributing the loan proceeds to the respective 

interested/designated parties. (SAC ¶6.) The Borrower’s Escrow Instructions 

state that Fidelity should record a second deed of trust in favor of Heritage when 

available. The E-Loan was not, however, paid off. (SAC ¶7.) Accordingly, the E-

Loan deed of trust remained, and the HBC deed of trust recorded in the third 

position. (SAC ¶7.) The SAC alleges that HBC obtained a policy of title 

insurance from Fidelity, and that Plaintiff was an intended third-party beneficiary 

thereof. (SAC ¶ 6.) As such, Plaintiff alleges that HBC should be looking to 

Fidelity to pay off the E-Loan, since it was the fault of Fidelity and/or HBC that 

the E-Loan was not paid off. (SAC ¶7.) 

 



 
 

 

 

 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter 

of law.” (Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 

1420.) The Court treats the demurrer as admitting all material facts properly 

pleaded but disregards contentions, deductions, or conclusions of law. (City of 

Atascadero v. Merrill Lynch, Pierce, Fenner, & Smith, Inc. (1984) 68 

Cal.App.4th 445, 459.) 

A demurrer lies only for defects appearing on the face of the complaint or from 

matters of which the court must or may take judicial notice. (CCP 430.40; see 

Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) In addition, the court will “accept 

as true both facts alleged in the text of the complaint and facts appearing in 

exhibits attached to it.” (Mead v. Sanwa Bank California (1998) 61 Cal.App.4th 

561, 567.) “If the facts appearing in the attached exhibit contradict those 

expressly pleaded, those in the exhibit are given precedence.” (Ibid.) In addition, 

facts pleaded in the complaint are not accepted as true if they contradict or are 

inconsistent with facts judicially noticed by the court. (See e.g. Cansino v. Bank 

of America (2014 224 Cal.App.4th 1462, 1474 (rejecting allegation contradicted 

by judicially noticed facts; Weil & Brown et al., CAL. PRAC. GUIDE: CIV. 

PRO. BEFORE TRIAL (The Rutter Group 2020) ¶7:46 and cases cited therein.) 

Analysis  

Statute of Limitations 

Defendant first argues that each of Plaintiff’s causes of action are barred by the 

applicable statute of limitations. Breach of a written contract is governed by a 

four-year statute of limitations. (CCP §337(a).) “The limitations period for a 

cause of action for ordinary negligence is two years.” (So v. Shin (2013) 212 

Cal.App.4th 652, 662.) 

Plaintiff’s claims are based on the allegation that HBC was somehow required to 

pay off the E-Loan with a portion of the funds loaned to Plaintiff, and that HBC 

closed escrow without first paying off the E-Loan. (see e.g. SAC ¶5.) Plaintiff 

obtained the loan from HBC in June of 2005. (SAC Ex. B.) As such, the statutes 

of limitations would have run in June 2007 or 2009, unless Plaintiff is attempting 

to rely on a delayed discovery theory – which Plaintiff maintains she is. (Opp. at 

5:15-19.)  



 
 

 

 

 

“In order to rely on the discovery rule for delayed accrual of a cause of action, 

‘[a] plaintiff whose complaint shows on its face that his [or her] claim would be 

barred without the benefit of the discovery rule must specifically plead facts to 

show (1) the time and manner of discovery and, (2) the inability to have made 

earlier discovery despite reasonable diligence.’” (Fox v. Ethicon Endo-Surgery, 

Inc. (2005) 35 Cal.4th 797, 808.) The SAC does not allege any such facts. 

Plaintiff concedes that the SAC on its face shows that the claims would be barred 

by the statutes of limitations, but contends that “she can and should be permitted 

to amend her complaint to allege delayed discovery of facts….”  (Opp. at 5:16-

19.) Accordingly, Defendant’s demurrer is sustained with leave to amend.  

It is worth nothing that Defendant contends that Plaintiff will be unable to amend 

to get around the statute of limitations, based on the judicially noticeable 

documents showing Plaintiff’s knowledge of the issues in at least 2020. Plaintiff 

is on notice that in order to sufficiently allege delayed discovery, “the court 

places the burden on the plaintiff to ‘show diligence’; ‘conclusory allegations 

will not withstand demurrer.’” (Fox 35 Cal.4th at 809.)  

Breach of Contract  

“The standard elements of a claim for breach of contract are ‘(1) the contract, (2) 

plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, 

and (4) damage to plaintiff therefrom.’” (Wall Street Network, Ltd. V. New York 

Times Co. (2008) 164 Cal.App.4th 1171, 1178, citations omitted.) “A written 

contract may be pleaded either by its terms – set out verbatim in the complaint or 

a copy of the contract attached to the complaint and incorporated therein by 

reference – or by its legal effect.” (McKell v. Washington Mutual, Inc. (2006) 

142 Cal.App.4th 1457, 1489.) “In order to plead a contract by its legal effect, 

plaintiff must ‘allege the substance of its relevant terms [which] … requires a 

careful analysis of the instrument, comprehensiveness in statement, and 

avoidance of legal conclusions.’” (Ibid. citation omitted.) 

The only contract referenced and attached to the SAC between Plaintiff and HBC 

is the deed of trust. No claims are made showing that HBC breached the terms of 

that document. In fact, Plaintiff admits in his opposition that “this is not a 

standard breach of contract complaint, but rather a third party beneficiary 

complaint in which plaintiff claims that she was a third party beneficiary of the 

contract between HBC and Fidelity, which obligated Fidelity to pay off the e-



 
 

 

 

 

loan out of the loan escrow.” (Opp. at 6:2-9.)  

 Third-party beneficiary  

“Because third party beneficiary status is a matter of contract interpretation, a 

person seeking to enforce a contract as a third party beneficiary ‘must plead a 

contract which was made expressly for his [or her] benefit and one in which it 

clearly appears that he [or she] was a beneficiary.’” (The H.N. Frances C. Berger 

Foundation v. Perez (2013) 218 Cal.App.4th 37, 43 (“Perez”) quoting Schauer v. 

Mandarin Gems of Cal., Inc. (2005) 125 Cal.App.4th 949, 957.) 

“Although, generally, it is a question of fact whether a third party is an intended 

beneficiary of a contract, ‘if the issue is presented to the court on the basis of 

undisputed facts and uncontroverted evidence and only a question of the 

application of the law to those facts need be answered,’” then the court may 

determine the issue as a matter of law. (Ibid. quoting Spinks v. Equity Residential 

Briarwood Apartments (2009) 171 Cal.App.4th 1004, 1023.) Thus, the court 

“simply look[s] to the allegations in, and documents attached to, the second 

amended complaint to determine whether they demonstrate that plaintiff was a 

third party beneficiary.” (Ibid.) “If such fact and allegations establish, as a matter 

of law, that plaintiff was not a third party beneficiary, then the trial court [is 

authorized] in sustaining defendants’ demurrer without leave to amend.” (Ibid.) 

In determining whether a contract was made for the benefit of a third person, the 

court looks to the terms of the contract. (Perez 218 Cal.App.4th at 44) As the 

Spinks court explained: 

“If the terms of the contract necessarily require the promisor to 

confer a benefit on a third person, then the contract, and hence the 

parties thereto, contemplate a benefit to the third person. The parties 

are presumed to intend the consequents of a performance of the 

contract. … [But] it is not enough that the third party would 

incidentally have benefited from performance. The circumstances 

that a literal contract interpretation would result in a benefit to the 

third party is not enough to entitle that party to demand 

enforcement. The contract parties must have intended to confer a 

benefit on the third party. The effect of the section is to exclude 

enforcement by persons who are only incidentally or remotely 

benefited.” (Spinks 171 Cal.App.4th at 1022 internal quotations 



 
 

 

 

 

omitted.) 

The third party does not need to be specifically named in the contract, but they 

must show that they are a member of the class for whose benefit the contract was 

made. (Id. at 1023.) It is sufficient to show that the promisee intends to give the 

benefit of the promised performance to the claimed third party beneficiary. 

(Ibid.)  

Here, the contract Plaintiff alleges benefits her is the “escrow/recording 

instructions” (the “Instructions”) between Fidelity and HBC. Those instructions 

call for a title insurance policy to be issued insuring HBC, showing that “title is 

vested in the name(s) of Maria Luisa Salvador, an unmarried woman and that the 

Deed of Trust is a Second lien on the property therein…” (SCA Ex. E.) The 

Borrower’s Escrow instructions also show that the deed of trust in favor of HBC 

was to be in second position. (SAC Ex. D.) Other than mentioning that the title 

was vested in Plaintiff’s name, neither document indicates that she is an intended 

beneficiary of those agreements. 

As HBC points out, the purpose of the instructions “that HBC’s deed of trust be 

recorded in second position [] was to protect HBC, not Plaintiff.” (Motion at 

6:24-25.) There is no indication from the documents that Fidelity (the promisee) 

intended to benefit Plaintiff by entering into the agreements with HBC. HBC was 

attempting to secure its place in line in order to protect its own interests. Plaintiff 

has failed to explain how she was meant to benefit from this agreement between 

Fidelity and HBC.  

Given the above, the Court finds that the SAC fails state facts sufficient to 

constitute a cause of action for breach of contract on a third party beneficiary 

theory. (CCP § 430.10(e)) As such, Defendant HBC’s demurrer to the breach of 

contract cause of action is sustained with leave to amend. 

Negligence 

“The essential elements of a cause of action for negligence are: (1) the 

defendant’s legal duty of care towards the plaintiff; (2) the defendant’s breach of 

duty – the negligent act or omission; (3) injury to the plaintiff as a result of the 

breach – proximate or legal cause; and (4) damage to the plaintiff.” (Leyva v. 

Garcia (2018) 20 Cal.App.5th 1095, 1103.) 

Defendant argues that Plaintiff’s claim fails as HBC “did not owe a duty of care 



 
 

 

 

 

to ensure that Plaintiff’s loan with ELoan was paid off.” (Motion at 7:6-7.) “A 

duty exists only if ‘the plaintiff’s interests are entitled to legal protection against 

defendant’s conduct.’” (Sheen v. Wells Fargo Bank, N.A. (2022) 12 Cal5th 905, 

920.) “Whether a duty exists is a question of law to be resolved by the court.” 

(Ibid. quoting Brown v. USA Taekwondo (2021) 11 Cal.5th 204, 213.)  

“A financial institution owes no duty of care to a borrower when the institution’s 

involvement in the loan transaction does not exceed the scope of its conventional 

role as a mere lender of money.” (Sheen, supra, 12 Cal.5th at 927 quoting 

Nymark v. Heart Fed. Savings & Loan Assn. (1991) 231 Cal.App.3d 1089, 

1096.) “Liability to a borrower for negligence arises only when the lender 

‘actively participates’ in the financed enterprise ‘beyond the domain of the usual 

money lender.’” (Wagner v. Benson (1980) 101 Cal.App.3d 27, 35 quoting 

Connor v. Great Western Sav. & Loan Assn. (1968) 69 Cal.2d 850, 864.) 

“Normal supervision of the enterprise by the lender for the protection of its 

security interest in loan collateral is not ‘active participation.’” (Ibid. citations 

omitted.)  

Plaintiff does not address any of the above arguments or citations made by 

Defendant HBC. Instead, Plaintiff’s full argument is that for “the same reasons 

that the demurrer should be overruled with respect to the breach of contract 

allegations, it is respectfully submitted that whether HBC owed a duty of care to 

plaintiff in the facts and circumstances of this case is a question of fact, not law, 

particularly considering that HBC and Fidelity did not comply with the legal 

requirement that plaintiff to be given copies of the relevant loan paperwork in the 

Tagalog language.” (Opp. at 9:1-8.)  

Plaintiff appears to rely on California Civil Code § 1632.5 for this assertion. As 

Defendant points out, however, Civil Code section 1632.5 was enacted in 2009, 

with an effective date of January 1, 2010. Plaintiff obtained her loan from HBC 

in 2005 – five years before Civil Code section 1632.5 went into effect. As such, 

it has no bearing on this matter.  

Given the above, the Court finds that the SAC fails state facts sufficient to 

constitute a cause of action for negligence as to Defendant HBC. (CCP § 

430.10(e)) As such, Defendant HBC’s demurrer to the negligence cause of action 

is sustained with leave to amend.  



 
 

 

 

 

Indemnity 

Plaintiff frames her indemnity cause of action as being “that HBC breached its 

contract with Fidelity to pay off the e-loan out of the loan escrow in which 

Fidelity insured title, as a result of which plaintiff was damaged in an amount 

equal to the e-loan obligation.” (Opp. at 9:11-14.) As explained by Plaintiff, this 

“is a form of equitable indemnity, implied contractual indemnity, in which the 

indemnitor, HBC, breached its duty owing to the indemnitee, plaintiff, to 

properly perform its contractual duties, in this case to assure that the e-loan 

obligation was paid off through escrow before closing escrow….” (Opp. at 9:14-

21.) Plaintiff cites to West v. Superior Court (1994) 27 Cal.App.4th 1625, 1633 

to support this claim, noting that there the court “held that the right to implied 

contractual indemnity is predicated upon the indemnitor’s breach of contract…’”  

HBC does not dispute the statement of law. However, it notes that Plaintiff has 

failed to allege the existence of any contract between HBC and Fidelity in which 

HBC was obligated to pay off Plaintiff’s obligation to E-Loan. In point of fact, 

HBC lent Plaintiff money on the condition that its loan be secured by a deed of 

trust in second position. (SAC Ex. E.)  

Based on the above, it is unclear what basis Plaintiff has for claiming that 

Defendant HBC has a duty to indemnify. As such, Defendant HBC’s demurrer to 

the cause of action for indemnity is sustained with leave to amend. (CCP § 

430.10(e)) 

Declaratory Relief 

Most, if not all, of Plaintiff’s declaratory relief cause of action is based on the 

facts and allegations alleged in support of the above causes of action, and/or for 

relief that does not appear to be linked to any of the facts alleged. For example, 

Plaintiff seeks a declaration that it is entitled to attorneys’ fees, without reference 

to a contract or statute which would allow for such an award. As such, the cause 

of action for declaratory relief either fails to allege facts in support, or is 

superfluous in light of Plaintiff’s other causes of action. (See CCP § 1061; Hood 

v Superior Court (1995) 33 Cal.App.4th 319, 323-24 [no need for declaratory 

relief when issues raised “were fully engaged by other causes of action.”] see 

also, General of America Ins. Co. v. Lilly (1968) 258 Cal.App.2d 465, 470.)  

Defendant HBC’s demurrer to the cause of action for declaratory relief is 



 
 

 

 

 

sustained with leave to amend. (CCP § 430.10(e)). 

Defendant’s request for judicial notice is granted. (Evid. Code § 452 (c), (h); 

Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264-65.)  

As Plaintiff is granted leave to amend, Plaintiff is instructed to comply with the 

California Rules of Court when amending to assert its causes of action. As 

required, each separate cause of action “must specifically state: (1) Its number 

(e.g., “first cause of action”); (2) Its nature (e.g., “for fraud”); The party asserting 

it if more than one party is represented on the pleadings (e.g., “by plaintiff 

Jones”); and (4) The party or parties to whom it is directed (e.g., “against 

defendant Smith.”) (Cal. R. Ct. 2.112.) It is improper to allegedly assert a cause 

of action for “breach of contract and/or negligence and/or for indemnification.” 

 

 

 
 

    
22. 9:00 AM CASE NUMBER:  MSC21-00650 
CASE NAME:  MARIA L SALVADOR VS GULF HARBOUR INVESTMENT 
 *FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 

 

Continued to 12/6/22 at 8.30 a.m. in D-18. 

The case is re-assigned for all purposes to D-18, Judge Danielle Douglas, 

effective immediately 

 
 

 

 

    
23. 9:00 AM CASE NUMBER:  MSC21-01842 
CASE NAME:  ADAMS VS. CITY OF PITTSBURG 
 HEARING ON DEMURRER TO:  FIRST AMENDED COMPLAINT - 
*TENTATIVE RULING:* 

 

Before the Court is defendant City of Pittsburg's demurrer to Plaintiff's First 

Amended Complaint ("FAC"). For the reasons set forth, the general demurrer to 

the first cause of action for premises liability for dangerous condition of public 

property is sustained, with leave to amend.  

Background 

Plaintiff was injured while riding his bicycle on California Avenue near Edward 



 
 

 

 

 

Avenue in the City of Pittsburg when a vehicle driven by defendant Mikenya 

Moss struck him. (FAC ¶ 10.) Plaintiff alleges the City controls and maintains 

the road where Plaintiff was struck. (FAC ¶ 7.)  

After the Court sustained a demurrer by the City of Pittsburg ("City") to 

Plaintiff's original complaint, Plaintiff filed his FAC alleging a first cause of 

action for dangerous condition of public property against the City under 

Government Code section 835.  

In the FAC, Adams alleges the road was in a dangerous condition that the City 

created or  

Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pled factual 

allegations of the complaint, but not legal or factual conclusions or contentions 

of law. (City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 859, 865; Carloss 

v. County of Alameda (2015) 242 Cal. App.4th 116, 123 [citing Blank v. Kirwan 

(1985) 39 Cal.3d 311, 318].) In determining whether the complaint states a claim 

for relief, the Court gives "the complaint a reasonable interpretation, reading it as 

a whole and its parts in their context. [Citation omitted.]" (Evans v. City of 

Berkeley (2006) 38 Cal. 4th 1, 6.) The Court also considers matters of which the 

Court can properly take judicial notice. (Carloss v. County of Alameda, supra, 

242 Cal.App.4th at 123.) 

Because government liability is statutory, facts material to the elements of the 

causes of action asserted against a public entity must be pled with specificity. 

(See Brenner v. City of El Cajon (2003) 113 Cal.App.4th 434, 439 ["The limited 

and statutory nature of governmental liability mandates that claims against public 

entities be specifically pleaded."].) Therefore, "a claim alleging a dangerous 

condition may not rely on generalized allegations [citation omitted] but must 

specify in what manner the condition constituted a dangerous condition. 

[Citation omitted.]" (Id. at 439.) 

Requests for Judicial Notice 

As it did in support of the prior demurrer, the City requests the Court take 

judicial notice of the City General Plan, Chapter 7:4 and figures 7.4 and 7.5 

showing existing and future bike lanes in the City as facts of "common 

knowledge," not reasonably disputable, and capable of immediate, accurate 

determination pursuant to Evidence Code sections 452(g) and 452(h). (Def. RJN 

https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516


 
 

 

 

 

p. 1, ll. 26 – p. 2, l. 3 and Exh. A; Engler Decl. ¶ 13 and Exh. 1.) As the Court 

indicated in the prior ruling, the Court can take judicial notice of official maps 

under Evidence Code §452(g). (People v. Jackson (2016) 1 Cal.5th 269, 294; 

Planned Parenthood Shasta-Diablo v. Williams (1995) 10 Cal.4th 1009, 1021 

and fn. 2; South Shore Land Co. v. Petersen (1964) 226 Cal.App.2d 725, 745.) In 

addition, the City's General Plan is an official local government document of 

which the Court can take judicial notice under Evidence Code § 452(d). 

The Court grants the unopposed request for judicial notice, subject to the Court's 

comments set forth below. 

Analysis 

A. Dangerous Condition of Public Property and Duty to Warn 

Generally 

To state a cause of action against a public entity based on a dangerous condition 

of public property under Government Code section 835, the plaintiff must allege 

facts showing that (1) the property was in a dangerous condition when the injury 

occurred, (2) "the dangerous condition created a reasonably foreseeable risk of 

the kind of injury which was incurred"; and (3) the public entity had notice of the 

dangerous condition prior to the injury with enough time to protect against the 

dangerous condition. (Govt. Code § 835.)  

A dangerous condition is one that "creates a substantial (as distinguished from a 

minor, trivial or insignificant) risk of injury when such property . . . is used with 

due care in a manner in which it is reasonably foreseeable that it will be used."  

(Govt. Code § 830(a).) " '[A] claim alleging a dangerous condition may not rely 

on generalized allegations [citation] but must specify in what manner the 

condition constituted a dangerous condition. [Citation.] A plaintiff's allegations, 

and ultimately the evidence, must establish a physical deficiency in the property 

itself. [Citations.] A dangerous condition exists when public property is 

physically damaged, deteriorated, or defective in such a way as to foreseeably 

endanger those using the property itself,’ or possesses physical characteristics in 

its design, location, features or relationship to its surroundings that endanger 

users.' [Citation, internal quotation marks omitted.]" (Huerta v. City of Santa Ana 

(2019) 39 Cal.App.5th 41, 48 [quoting Cerna v. City of Oakland (2008) 161 

Cal.App.4th 1340, 1347–1348].) (See also Bonanno v. Central Contra Costa 

Transit Authority (2003) 30 Cal.4th 139, 149 [dangerous condition of property 



 
 

 

 

 

can be shown based on " 'the interrelationship of its structural features or the 

presence of latent hazards associated with its normal use.'," quoting (2 Van 

Alstyne et al., Cal. Government Tort Liability Practice (Cont. Ed. Bar 4th ed. 

2002) Dangerous Condition of Public Property, § 12.18, p. 769].) 

The absence of "traffic control signals, stop signs, yield right–of–way signs, or 

speed restriction signs" alone is not a dangerous condition. (Govt. Code § 830.4.) 

Though a public entity is not necessarily liable for injury caused by its "failure to 

provide traffic or warning signals, signs, markings" or similar devices described 

in the Vehicle Code, a public entity can be liable "for injury proximately caused 

by such failure if a signal, sign, marking or device (other than one described in 

Section 830.4) was necessary to warn of a dangerous condition which 

endangered the safe movement of traffic and which would not be reasonably 

apparent to, and would not have been anticipated by, a person exercising 

due care." (Govt. Code § 830.8 [emphasis added].) (See also Govt. Code § 830.2 

[condition not dangerous if risk created is "minor, trivial or insignificant . . . in 

view of the surrounding circumstances" such that "no reasonable person would 

conclude that the condition created a substantial risk of injury when such 

property . . . was used with due care" in the manner anticipated].)  

Plaintiff must allege facts sufficient to support the existence of a dangerous 

condition before a duty to warn under Government Code section 830.8 may be 

found to exist. (Govt. Code § 830.8 [government may be liable if signal, sign, 

marking or traffic device "was necessary to warn of a dangerous condition"]; 

Chowdhury v. City of Los Angeles (1995) 38 Cal.App.4th 1187, 1197 ["This 

"concealed trap" statute applies to accidents proximately caused when, for 

example, the public entity fails to post signs warning of a sharp or poorly banked 

curve ahead on its road or of a hidden intersection behind a promontory 

[citations omitted], or where a design defect in the roadway causes moisture to 

freeze and create an icy road surface, a fact known to the public entity but not to 

unsuspecting motorists [citation omitted], or where road work is being performed 

on a highway [citation omitted]."].) 

B. FAC Allegations Regarding Dangerous Condition of Public 

Property 

Plaintiff alleges that a bike lane on westbound California (which the City 

contends does not exist based on the judicially noticed documents), or what 

"appeared to be a bicycle lane marked with a solid white line" ends "abruptly" at 



 
 

 

 

 

the intersection of California Avenue and Edward Avenue (i.e., the alleged bike 

lane does not continue after the intersection at Edward Avenue). (FAC ¶¶ 8, 10.) 

He alleges there is an "abrupt" reduction of the shoulder which means bicyclists 

must ride "closer" to motorists in the number two lane of California Avenue. 

(FAC ¶ 8.) He alleges no bike lane is provided after the intersection, nor is there 

signage advising the shoulder narrows and the alleged bike lane, or solid white 

line marking on the roadway, ends. (FAC ¶¶ 8, 10.) Plaintiff has not alleged any 

other facts indicating that there is anything about the location or circumstances of 

the roadway at the location near the accident that would make a narrower 

shoulder or the use of the roadway by vehicles and bicyclists dangerous if used 

with reasonable care.  

Plaintiff states as a result, the road where he was hit did not meet applicable 

"traffic, engineering, design, maintenance, construction and other safety 

standards." (FAC ¶ 8.) Though Plaintiff alleges in paragraph 8 that there is a bike 

lane, Plaintiff also alleges more specifically in paragraph 10 that he was 

"operating a bicycle westbound on California Avenue . . . in what appeared to 

be a bicycle lane marked with a solid while line" when he was struck. (FAC ¶ 

10 [emphasis added].)  

1. Bike Lane or Solid White Line Near the Shoulder 

The City takes issue with Plaintiff continuing to refer to allegations in paragraph 

8 of the FAC alleging there is a bike lane in light of the Court's taking judicial 

notice of the General Plan documents. The City's brief states the Court 

previously "found" or "ruled" that there is no bike lane on California, but the 

Court did not actually make such a finding. The ruling stated only in reciting 

Plaintiff's allegations of the original complaint that Plaintiff alleges there is a 

bike lane on California Avenue "though the General Plan and map" did not show 

a bike lane in that location and Plaintiff did not dispute the City's position that 

there is no bike lane in his opposition. (City Reply, p. 3, ll. 4-6, quoting Order, p. 

5, ll. 3-6, and Reply p. 3, ll. 19-20.) Taking judicial notice of a document is not 

the same as taking judicial notice of the truth of proper interpretation of the 

contents of the document. (See, e.g., StorMedia Inc. v. Superior Court (1999) 20 

Cal.4th 449, 457, fn. 9 [existence of document judicially noticeable, but not the 

truth of its contents or its proper interpretation where the truth is disputable, or 

the contents subject to interpretation]; Fremont Indemnity Co. v. Fremont 

General Corp. (2007) 148 Cal.App.4th 97, 113-115 [same].) It is not clear to the 



 
 

 

 

 

Court whether Plaintiff contends the existence of a bike lane on California 

Avenue westbound prior to the intersection with Edward Avenue is a disputable 

fact and whether Plaintiff actually disputes that fact or has implicitly conceded 

the fact, in light of the fact Plaintiff now alleges in paragraph 10 of the FAC that 

on westbound California there "appeared to be a bicycle lane marked with a 

solid white line" and that Plaintiff again has not opposed the City's request for 

judicial notice or contested in the substance of the opposition the absence of a 

bike lane on California Avenue. 

In any event, neither the Court's ruling on the prior the demurrer, nor this ruling 

on the demurrer to the FAC set forth herein, depend on the existence or absence 

of a bike lane on California Avenue before the intersection with Edward Avenue. 

Accepting Plaintiff's more specific allegation as true that there "appeared to be a 

bicycle lane marked with a solid white line" and that the white line did not 

continue after the intersection at Edward Avenue (FAC ¶ 10), the facts alleged in 

the FAC are insufficient to state a cause of action for a dangerous condition of 

public property or a "trap" necessitating a warning under the standards of the 

Government Code statutes and case law construing them. 

2. The Facts in the FAC Are Insufficient to Allege With Specificity 

A Dangerous Condition of Public Property 

Plaintiff's allegation in paragraph 10 of the FAC concede that there may not be a 

bicycle lane on California Avenue but that there is a solid white line on the 

righthand side of the road that "appears" to be a bike lane that ends at the Edward 

Avenue intersection. Whether a solid white line marking the shoulder or an 

alleged bike lane ends "abruptly" at the intersection, Plaintiff has cited, and the 

Court has not located, any authority that requires bike lanes on all or any portion 

of city streets. The Vehicle Code provisions cited by the City contemplate that 

motorists and bicyclists will share use of the righthand lane of streets and 

roadways, and that bicyclists will ride as close as possible to the righthand edge 

of the roadway. (Vehicle Code §§ 21200 [requiring bicyclists generally to ride 

"as close as practicable to the right-hand curb or edge of the roadway close to the 

right side of the street"], 21650.1.) The lack of a bicycle lane is not a dangerous 

condition of public property.  

Plaintiff also cites no authority that shoulders on streets must be marked, nor has 

the Court located such authority. Government Code section 830.8, discussed 

further below, indicates the contrary is true, and that markings are only required 



 
 

 

 

 

when there is a dangerous condition of property. The discontinuance of or lack of 

a righthand shoulder marking is not a dangerous condition of property.  

That the shoulder narrows and bicyclists ride "closer" to motorists on westbound 

California Avenue after the Edward Avenue intersection are not facts showing 

the narrower shoulder or physical conditions of the street are "dangerous" if used 

with due care by both motorists and bicyclists. The Vehicle Code provisions 

cited above require bicyclists to ride as close to the righthand curb or edge of the 

roadway regardless of how wide or narrow the shoulder or the road itself may be. 

Plaintiff does not allege any facts that suggest a bicyclist would subject to a 

"substantial" danger riding with due care on the shoulder of the road at the 

location of the accident even though they are "closer" to motorists than they were 

prior to the Edward Avenue intersection, which is necessary to allege a 

dangerous condition of public property. (Govt. Code § 830(a) [" 'Dangerous 

condition' means a condition of property that creates a substantial (as 

distinguished from a minor, trivial or insignificant) risk of injury when such 

property or adjacent property is used with due care in a manner in which it is 

reasonably foreseeable that it will be used." (emphasis added)].) 

Plaintiff cites Baldwin v. State of California (1972) 6 Cal.3d 424. The issue 

determined was whether a public entity retains statutory design immunity for a 

design or construction of an improvement approved as safe when "its actual 

operation becomes dangerous under changed physical conditions." (Id. at 426.) 

Plaintiff claimed an intersection, designed in 1942 without a left turn lane, 

constituted a dangerous condition 25 years later based on "the state's failure to 

provide a left-turn lane, coupled with the high speeds and heavy traffic on 

Hoffman Boulevard." (Id. at 430.) The State moved for summary judgment 

based on design immunity. The Court held that "[o]nce the entity has notice that 

the plan or design, under changed physical conditions, has produced a dangerous 

condition of public property, it must act reasonably to correct or alleviate the 

hazard.  . . . .[W] e conclude that it did not intend that the design immunity 

provided by section 830.6 would be perpetual." (Id. at 434.)  

The evidence before the Court in Baldwin included official reports from 

government agencies (highway patrol, a city traffic study, among others) 

discussing the numerous accidents at the location (approximately 50 accidents 

over a three-year period from 1961-1964 involving similar circumstances), an 

exceptionally high percentage of fatalities, and documents indicating a traffic 



 
 

 

 

 

signal, barrier preventing turns, or building an overpass as corrective measures 

which would have likely prevented a number of the left-turn accidents like the 

one in which the plaintiff was injured. The design immunity statute was amended 

in 1979 after Baldwin was decided. (Cornette v. Department of Transportation 

(2001) 26 Cal.4th 63, 70-72 [explaining that "under Baldwin and section 830.6 as 

amended, to demonstrate loss of design immunity a plaintiff must establish three 

elements: (1) the plan or design has become dangerous because of a change in 

physical conditions; (2) the public entity had actual or constructive notice of the 

dangerous condition thus created; and (3) the public entity had a reasonable time 

to obtain the funds and carry out the necessary remedial work to bring the 

property back into conformity with a reasonable design or plan, or the public 

entity, unable to remedy the condition due to practical impossibility or lack of 

funds, had not reasonably attempted to provide adequate warnings."].)  

Plaintiff cites several cases for the proposition that a public entity's liability 

under Government Code section 835 "may be predicated upon a failure of the 

entity to provide adequate safeguards against a dangerous condition of which the 

entity had actual or constructive notice." (Opp. p. 6, ll. 18-21.) A number of the 

cases are distinguishable for the reasons stated in the City's Reply. (Reply p. 5, l. 

19 - p. 6, l. 4.) Two others not addressed by the City are factually inapposite. 

Vedder v. County of Imperial (1974) 36 Cal.App.3d 654 involved a fire at an 

airport. The complaint alleged a dangerous condition of public property where 

the regular airport operations involved "storage of large amounts of gasoline and 

other highly combustible chemicals" with a "severe risk of fire and/or explosion" 

that could only be controlled by special fire suppression equipment, and the 

public entity allegedly allowed the operations knowing the airport did not have 

the special means necessary to control any fire that might occur. (Id. at 659.) 

Slapin v. Los Angeles International Airport (1976) 65 Cal.App.3d 484 involved a 

complaint alleging a dangerous condition in airport parking facilities based on 

lack of lighting that created a reasonably foreseeable risk of muggings.  

Plaintiff in the FAC does not allege any changes in traffic patterns or other 

physical or other conditions on California Avenue at or near the intersection with 

Edward Avenue that make the location dangerous other than those set forth 

above. Plaintiff alleges only that the City knew or should have known of the 

dangerous condition of the location where Plaintiff was struck "in light of the 

multiple accidents involving bicyclists and motor vehicles that have been 

documented in the surrounding area." (FAC ¶ 9 [emphasis added].) That there 



 
 

 

 

 

have been "multiple" accidents (which could mean as few as two) "in the 

surrounding area" (which could mean on streets and locations other than the 

location of this accident) during an unbounded time frame does not allege facts 

to support that the public property at that location is in a dangerous condition 

based on similar accident at that location or that there have been changes in the 

physical condition from when it was designed and constructed that make it 

dangerous. (See Salas v. Department of Transportation (2011) 198 Cal.App.4th 

1058, 1072 ["While there must be substantial similarity to offer other accident 

evidence for any purpose, a stricter degree of substantial similarity is required 

when other accident evidence is offered to show a dangerous condition; the other 

accident must be connected in some way with that thing."].) The phrases 

"multiple accidents" and "in the surrounding area" are vague at best and do not 

plead with specificity that accidents have occurred on California Avenue 

between bicyclists and motorists in general, much less at or near its intersection 

with Edward Avenue where Plaintiff contends the dangerous condition exists, so 

as to put the City on notice of a dangerous condition at that location.  

The FAC does not allege facts with specificity showing the existence of a 

dangerous condition of public property sufficient to state a claim against the City 

under Government Code section 835. (See Brenner v. City of El Cajon, supra, 

113 Cal.App.4th 440-444; Mittenhuber v. City of Redondo Beach (1983) 142 

Cal.App.3d 1, 6-7, 10.)   

C. Failure to Provide Warning, Signage or Street Markings 

Plaintiff cites Tansavatdi v. City of Rancho Palos Verdes (2021) 60 Cal.App.5th 

423 and argues that even if design immunity under Government Code section 

830.6 applies based on a city's design of a road without a bike lane (an issue not 

raised in the City's demurrer), the City can still be liable under Government Code 

section 830.8 for failure to warn if the conditions of that statute are met. (Id. at 

441-442.) There is a split among the Courts of Appeal on the issue, and the 

California Supreme Court has granted review of the decision.. (See Compton v. 

City of Santee (1993) 12 Cal.App.4th 591, 600 and Weinstein v. Department of 

Transportation (2006) 139 Cal.App.4th 52, 61 [holding where a public entity is 

immune from liability based on design immunity under Government Code 

section 830.8 for aspects of the road's design alleged to constitute dangerous 

conditions, it cannot be held liable for failure to warn regarding those same 

aspect of the design].) In any event, the Court finds that the FAC fails to allege 



 
 

 

 

 

facts necessary to state a claim for dangerous condition of public property based 

on the City's failure to warn of the dangerous condition under Government Code 

section 830.8. 

Plaintiff alleges that the dangerous condition created by the "abrupt" narrowing 

of the shoulder and abrupt ending of the bike lane or solid white line marking the 

shoulder which does not continue after the Edward Avenue intersection is also 

dangerous because there are no signs warning of the "cessation" of the lane 

marked by the solid white line (or the bike lane) or directing bicyclists to another 

route. (FAC ¶ 8.) Plaintiff alleges the City failed to use "stripping," lighting, 

signage and traffic devices which would have made the road safer for bicyclists. 

(FAC ¶ 8.) Adams alleges the City was on actual or constructive notice of the 

dangerous condition of this property prior to the date of his accident in sufficient 

time to implement safety measures against the dangerous condition based on 

documented "multiple" accidents involving bicyclists and motor vehicles "in the 

surrounding area." (FAC ¶ 9.) 

That signs, striping, lighting, or traffic devices could make the street safer does 

not mean that the conditions alleged by Plaintiff make the street "dangerous" or 

that a warning by signage or markings was required. (Mixon v. Pacific Gas & 

Electric Co. (2012) 207 Cal.App.4th 124, 135 ["[A} public entity may be liable 

where a dangerous condition 'exists for reasons other than or in addition to the 

"mere[]" failure to provide such controls or markings.' [Citation omitted, italics 

in original.]." quoting Washington v. City and County of San Francisco (1990) 

219 Cal.App.3d 1531, 1536]; Govt. Code § 830.8) For the reasons stated above, 

Plaintiff has not cited legal authority or alleged specific facts indicating that a 

"narrower" shoulder, or indeed no shoulder at all, on a city street coupled with 

the absence of a line marking on the street at the right shoulder means that there 

is a dangerous condition of property on the street. The duty to warn arises if the 

facts alleged show there is a dangerous condition, and Plaintiff's FAC does not 

allege those facts. (Govt. Code § 830.8 [government may be liable if signal, sign, 

marking or traffic device "was necessary to warn of a dangerous condition"]; 

Chowdhury v. City of Los Angeles, supra, 38 Cal.App.4th at 1197.) 

Further, Plaintiff has not alleged any facts showing that the narrower shoulder or 

lack of a solid white line marking the shoulder (or alleged appearance of a bike 

lane) west of Edward Avenue "would not be reasonably apparent to, and would 

not have been anticipated by, a person exercising due care" such that any 



 
 

 

 

 

"dangerous condition" was not readily observable and could not be anticipated 

by a bicyclist approaching the Edward Avenue intersection. (Govt. Code § 830.8; 

Sun v. City of Oakland (2008) 166 Cal.App.4th 1177, 1193 [affirming summary 

judgment for city where plaintiffs did not allege a dangerous condition, 

specifically lack of a marked crosswalk that previously had been marked before 

the street was repaved and presence of "bulb-outs," which were hidden from 

pedestrians, such that city was immune from liability under Government Code 

section 830.8 even if those factors were considered a dangerous condition; the 

court concluded they were not as a matter of law].) The duty to warn only arises 

if the dangerous condition is concealed. (Kessler v. California (1988) 206 

Cal.App.3d 317, 321-322 ["[W]here the failure to post a warning sign results in 

a concealed trap for those exercising due care, section 830.8 immunity does not 

apply. [Citation omitted.]" (emphasis added), affirming jury verdict for state on 

claim the state was liable for dangerous condition of property in connection with 

road work where vehicle struck a grader and state failed to post warning signs 

about the road grader's presence].)  

D. Causation 

To state a claim for potential liability against the City, Plaintiff must also allege 

the dangerous condition of property was the proximate cause of the injury 

Plaintiff suffered. (Cordova v. City of Los Angeles (2015) 61 Cal.4th 1099, 

1106.) Plaintiff is correct that the dangerous condition does not need to be the 

sole cause of the injury and need only be the "legal cause." However, "[a] tort is 

a legal cause of injury only when it is a substantial factor in producing the injury. 

[Citation omitted.]" (Soule v. General Motors Corp. (1994) 8 Cal.4th 548, 572.)  

Plaintiff must allege facts showing how the allegedly dangerous condition of the 

public property was a substantial factor in producing Plaintiff's injury. Plaintiff 

was struck by a motorist who Plaintiff alleges drove negligently. (FAC 2nd 

C/A.) When a third party is the immediate cause of the injury, a defect in the 

physical condition of the property must exist and there must be a causal 

connection between the defect and the third-party conduct that resulted in 

plaintiff's injury. (Id. at 1187.) " '[O]nly when a feature of the public property has 

"increased or intensified" the danger to users from third party conduct' " is the 

public entity liable. (Id. [quoting Cerna v. City of Oakland (2008) 161 

Cal.App.4th 1340, 1348].) (See also Zelig v. City of Los Angeles (2002) 27 

Cal.4th 1112, 1137].)  



 
 

 

 

 

For the reasons stated above, Plaintiff has not alleged facts showing a dangerous 

condition existed for a bicyclist and motorists using the street with due care. He 

has not alleged facts stating a causal connection between the condition of the 

road and his injury, other than the fact the shoulder on California Avenue west of 

Edward Avenue is "narrower" than east of Edward Avenue and bicyclists ride 

"closer" to motorists than they do when they are east of the Edward Avenue 

intersection. He has not pleaded specific facts showing a causal connection 

between the absence of a white line marking on the side of the road and the 

accident that occurred. The allegations that these factors were a proximate cause 

is a conclusion that must be supported by factual allegations explaining the basis 

for the causal connection between the factors Plaintiff relies on and the accident.  

Conclusion and Leave to Amend 

Even if the conclusory allegation of proximate cause were sufficient, which the 

Court concludes it is not for the reasons stated, the FAC fails to state facts 

sufficient to state a cause of action for dangerous condition of public property 

against the City. The demurrer to the FAC is sustained. 

Plaintiff has alleged some additional facts in the FAC regarding "multiple 

accidents" that occurred in the "surrounding area" and the City being on notice 

that there is a dangerous condition as a result. The Court will provide Plaintiff an 

additional opportunity to amend to attempt to state additional facts that may 

support its cause of action against the City. 

 

The case is re-assigned for all purposes to D-18, Judge Danielle Douglas, 

effective immediately. 

 
 

 

    
24. 9:00 AM CASE NUMBER:  MSC18-01890 
CASE NAME:  MEAGHER VS. MANOR CARE 
 *HEARING ON MOTION IN RE:  MOTION FOR SUMMARY JUDGMENT OR IN THE ALTERNATIVE, 
SUMMARY ADJUDICATION 
*TENTATIVE RULING:* 

 

HCR Manor Care Services, LLC filed a motion for summary judgment on 

May 18, 2022.  



 
 

 

 

 

According to representations by Defendant Manor Care of Walnut Creek 

CA, LLC, that defendant also attempted to move for summary judgment at the 

same time, but, due to a mistake by the legal services company defendants 

employed to file the papers, neither the notice nor the supporting memorandum 

were ever filed.  

Plaintiffs, who had apparently been served, nonetheless filed opposition 

papers to Manor Care of Walnut Creek CA, LLC’s motion and a reply was also 

filed. The Court understood these documents to relate to the motion filed by 

HCR Manor Care Services, LLC and, in a tentative ruling posted on August 11th, 

noted the motion was moot due to HCR Manor Care Services, LLC having been 

dismissed. 

Manor Care of Walnut Creek CA, LLC appeared at the August 12, 2022 

hearing, claiming a mistake by the legal services company. Manor Care 

requested the hearing be continued to allow filing of the correct documents. 

Plaintiffs did not oppose the continuance. A declaration by the legal services 

company was later filed confirming it was a mistake that the motion by Manor 

Care of Walnut Creek CA, LLC was not electronically submitted for filing.  

To date, neither the notice of motion, nor the memorandum in support of 

the motion, have been accepted as electronically filed. Further, while the origin 

of any issue is unclear (and may be attributed to the initiation of electronic filing 

in this Court), there are significant pagination problems with the compendium of 

evidence in support of the motion.  

The Court has also noted missing pages from the plaintiffs’ electronically 

filed opposition documents.  

Parties shall download and review the documents filed to date. They shall 

ensure all moving and opposing documents (including any notice of errata, as 

needed) are properly e-filed as soon as possible. The hearing is again continued.  

The new date for hearing shall be September 9, 2022, at 9:00 am. Courtesy 

copies shall be delivered to this Department by September 1, 2022. 

 
 

 

 


